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STATEMENT OF QUESTIONS PRESENTED 

In the opinion of the appellee, the questions are: 

(1) whether there is support in the record for the finding 
of the trial court, after testimony and argument, that appel¬ 
lant did not move to reduce the minimum period of his sen¬ 
tence within the jurisdictional time limit: 

(2) whether his appeal is not moot, the minimum period 
of an indeterminate sentence being separable and now 
having been served. 
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counterstatement of the case 

In June 1950 appellant was found guilty by a jury of 
grand larceny of an automobile and sentenced. Conviction 
was affirmed on appeal. Richards v. United States , 91 F. 
Supp. 323 (D.D.C. 1950), 89 U.S. App. D.C. 354, 192 F.2d 
602 (D.C. Cir. 1951), cert . denied 342 U.S. 946 (1952), 
rehearing denied 343 U.S. 920 (1952). 

In June appellant was sentenced to serve a term of twenty 
months to five years, the judgment and commitment being 
filed June 19,1950. 

On June 27,1950 a notice of appeal was filed (J. A. 1A). 
Despite this, appellant the same day filed a motion to reduce 
sentence. 

July 11, 1950 an order (dated June 30, 1950) was filed 
modifying the judgment and commitment by reducing the 
minimum period of the sentence to thirteen months, the 
maximum remaining unchanged (J. A. 3A). 


(1) 
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In the interim between his filing of the notice of appeal 
and the purported reduction of the minimum term no motion 
to remand was made by appellant in the Court of Appeals. 

Certiorari was denied March 3,1952 (342 U. S. 946). So, 
in time, 1 appellant filed on April 23, 1952 a second motion 
for reduction of sentence (J. A. 4A). This motion was for 
a further reduction of sentence, requesting that appellant be 
placed on probation (J. A. 4A). In the meantime this 
Court’s mandate, reciting the sentence as being from twenty 
months to five years, had been filed (J. A. 15A). 

The motion recited that the minimum term had previously 
been reduced (J. A. 4A), and argument on the motion, April 
25, 1952, proceeded on this assumption (R. 21). 

The court made plain there would be no further reduction, 
remarking that appellant was a recidivist and that his theft 
had been deliberate, the method involving commingling 
parts of a new stolen car with a wrecked automobile to avoid 
detection (R. 22,24). Defense counsel stated he appreciated 
the serious nature of the crime (R. 26). 

Appellant’s counsel then asked what the present sentence 
was and was told by the court that, as modified in 1950, it 
was thirteen months to five years (J. A. 16A). At this stage 
the prosecutor pointed out that the reduction of the sentence 
in 1950 might have been outside the power of the court as the 
case was then on appeal (J. A. 17A). 

The following colloquy then ensued: 

“The Court: Well, if there is any question about it, 
present me a new judgment and make it nunc pro tunc, 
because there is no question. I do want him to have the 
benefit of the lesser sentence. 

“Mr. Lyman: May I present you a new judgment, and 
make it nunc pro tunc, your Honor? 

“The Court: Yes. If there is any question about it, 
I want him to have the benefit of it. I am fully aware 


1 Fed. R. Crim. P. 35: “The court may correct an illegal sentence 
at any time. The court may reduce a sentence within 60 days after 
the sentence is imposed, or within 60 days after receipt by the court 
of a mandate issued upon affirmance of the judgment or dismissal of 
the appeal, or within sixty days after receipt of an order of the 
Supreme Court denying an application for a writ of certiorari.” 
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that I have the right under the rules to do it. It was 
done within the sixty-day period. ... 

“Mr. Lyman: Thank you. 

“The Court: If there is any question about it, I want 
him to have the benefit of it. 

* ‘ Mr. Lyman: Yes sir.” (J. A. 17A). 

Despite this, no order was presented to the court. 

On November 10,1952 appellant filed a “motion to vacate 
sentence and to release defendant from custody’’ (J. A. 5A). 
This motion claimed a deprivation of constitutional rights 
in that although, on April 25,1952, the court expressed its 
“will” and “wish” that the minimum term be reduced, “at 
no time has the department of corrections ever received the 
second order of commitment” (J. A. 6A). The motion was 
filed under Section 2255, Title 28, United States Code (Supp. 
1952), the period of the court’s power to reduce its sen¬ 
tence, within sixty days from affirmance, under Criminal 
Rule 35, having long since expired. 

After a hearing in November, 1952, this motion was denied 
(J. A. 13A). Asa result of the hearing, and testimony taken, 
the court filed an order, December 2,1952, vacating the re¬ 
duction of the minimum term reflected in the order inad¬ 
vertently granted and filed in 1950 while the case was on 
appeal (J. A. 9A). The order recited in part: 

“This Court finds as a matter of law that the United 
States District Court was ousted of jurisdiction by 
defendant’s Notice of Appeal filed June 27,1950, in the 
United States Court of Appeals for the District of Co¬ 
lumbia ; that neither a motion for an amendment, nor ati 
amendment, to the original sentence of twenty months to 
five years was made within the time period permitted 
under Rule 35 of the Federal Rules of Criminal Pro¬ 
cedure ; that the time for modifying the original sentence 
has now lapsed; that the Mandate, as issued by the 
United States Court of Appeals for the District of 
Columbia, affirms the District Court’s order, including 
the sentence of June 16,1950 . . .” (J. A. 10A). 

In December, 1952, a motion for rehearing was filed (J. A. 
8A). A motion for correction of sentence, under Rule 35, 
pn the theory that a new sentence, redncing the minimum 
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term, had been imposed on April 25, 1952, was also filed 
(J. A. 7A). 

On December 23,1952 these motions were heard and over¬ 
ruled (J. A. 13A), this appeal being filed from the order of 
denial (J. A. 11A). 

Appellant was committed April 30, 1952 (J. A. 13A). 
Thus, twenty months, the uncorrected minimum period of 
his sentence, the sole basis of his appeal, has now been 
served. 

STATUTES AND RULES INVOLVED 

Fed. R. Crim. P. 35: 

The court may correct an illegal sentence at any 
time. The court may reduce a sentence within 60 days 
after the sentence is imposed, or within 60 days after 
receipt by the court of a mandate issued upon affirmance 
of the judgment or dismissal of the appeal, or within 
60 days after receipt of an order of the Supreme Court 
denying an application for a writ of certiorari. 

Fed. R. Crim. P. 36: 

Clerical mistakes in judgments, orders or other parts 
of the record and errors in the record arising from over¬ 
sight or omission may be corrected by the court at any 
time and after such notice, if any, as the court orders. 

62 Stat. 967 (1948), as amended, 28 U.S.C. §2255 (Supp. 

1952): 

A prisoner in custody under sentence of a court es¬ 
tablished by Act of Congress claiming the right to be 
released upon the ground that the sentence was imposed 
in violation of the Constitution or laws of the United 
States, or that the court was without jurisdiction to 
impose such sentence, or that the sentence was in excess 
of the maximum authorized by law, or is otherwise sub¬ 
ject to collateral attack, may move the court which im¬ 
posed the sentence to vacate, set aside or correct the 
sentence. 

A motion for such relief may be made at any time. 

Unless the motion and the files and records of the case 
conclusively show that the prisoner is entitled to no 
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relief, the court shall cause notice thereof to be served 
upon the United States attorney, grant a prompt hear¬ 
ing thereon, determine the issues and make findings of 
fact and conclusions of law with respect thereto. If the 
court finds that the judgment was rendered without ju¬ 
risdiction, or that the sentence imposed was not author¬ 
ized by law or otherwise open to collateral attack, or that 
there has been such a denial or infringement of the con¬ 
stitutional rights of the prisoner as to render the judg¬ 
ment vulnerable to collateral attack, the court shall 
vacate and set the judgment aside and shall discharge 
the prisoner or resentence him or grant a new trial or 
correct the sentence as may appear appropriate. . . 

SUMMARY 07 ARGUMENT 

I 

Appellant concedes a prior order, reducing the minrmnm 
period of his sentence was void, the case being then on 
appeal. This order was subsequently vacated after the 
court, having heard testimony and argument, came to the 
conclusion, amply supported by the record, that appellant 
had not moved to reduce the minimum period within the 
jurisdictional time limit. 

n 

Appellant attacks only the minimum period contained in 
the judgment. The minimum is not in excess of that pre¬ 
scribed by statute, the only question being whether it is 
subject to correction to conform to the sentence allegedly 
pronounced. 

An indeterminate sentence is one for the maximum period, 
subject to termination by the Parole Board after service of 
the minimum. The minimum period is separable, and even 
had it been imposed without statutory authority would not 
be disturbed after it had been served. 

Appellant has served the minimum period. Therefore his 
appeal is moot. 
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ARGUMENT 

I 

Appellant Did Not Seek Reduction of Minimum Period During 

Jurisdictional lime Limit 

Appellant’s whole argument (argument one, Br. 5; argu¬ 
ment two, Br. 9; argument three, Br. 10) is based on the 
premise that the colloquy of the trial court, April 25, 1952, 
constituted a resentencing of the appellant, reducing his 
minimum term. The remarks of the court are reproduced in 
the counterstatement (page 2, supra.) 

This is in effect a concession that a prior order reducing 
the minimum period was void, the case being then on ap¬ 
peal. A trial court may only reduce a sentence within sixty 
days after imposition of sentence, or finality of appeal. 
Fed. R. Crim. P. 35. The rule is jurisdictional. United 
States ex rel Quinn v. Hunter, 162 F.2d 644 (7th Cir. 1947), 
quoting United States v. Smith, 331 TJ.S. 469,473 n. 2 (1947): 

“. . . The Rules, in abolishing the term rule, did 
not substitute indefiniteness. On the contrary, precise 
times, independent of the term, were prescribed. The 
policy of the rules was not to extend power indefinitely 
but to confine it within constant time periods.” 

Factual references of appellant are unsupported by the 
record. For example, he states: “It eludes defendant com¬ 
pletely the basis of the court’s reasoning below in denying a 
motion to reduce sentence on April 25, 1952 after the court 
had directed the reduction from the bench.” (Br. 7). And 
“after the pronouncement of the trial court on April 25, 
1952 ... it was error for the court to fail to instruct 
the clerk to correct the entry then or at some future time” 
(Br. 9; emphasis supplied). 

Appellant should not be confused by the denial of the 
motion. It will be recalled that this motion was new and 
distinct, asking a further reduction of sentence (and that 
appellant be put on probation). This motion, drafted by 
appellant, was all the court had before it as a basis for formal 


ruling. The motion recited that the minimum sentence had 
been reduced before (J. A. 4A). 

In argument, the question of the invalidity of a prior 
order, reducing the minimum sentence while the appeal was 
pending, was incidentally raised. The court at the time 
indicated its impression that the prior order was valid but 
directed appellant to draw up a new one if there was the least 
doubt. Appellant did not do so within sixty days, or at any 
time. 

Thus, the court ruled on April 25, 1952 on the motion 
which was before it. Appellant, having been amply warned 
to protect his rights, and having himself indicated he would 
present a new order, and having been urged to do so, per¬ 
mitted the invalid order to remain. 

Thus, within sixty days from the finality of the appeal, 
there had been no reduction. After that period there was 
nothing to correct in the record except the prior invalid or¬ 
der. The latter was not done until the court, as its order 
recites, had considered appellant’s “motion, argument of 
counsel, testimony taken in open Court, and the record in 
the case” (J. A. 9A). The court concluded “that neither 
^ a motion for an amendment, nor an amendment to the orig¬ 
inal sentence of twenty months to five years, was made 
within the time period permitted under Rule 35” (J. A. 
10A). The record amply supports this conclusion, the 
entire situation having been created by the appellant. 

n 

The Minimum Period Having Been Served, the Appeal Is Moot 

As shown in the counterstatement, appellant has now 
served his minimum term (page 4, supra). Where a sen¬ 
tence has been served, even though invalid, it will not be 
set aside because the question has become moot. United 
States ex rel Quinn v. Hunter , 162 F.2d 644 (7th Cir. 1947). 

The only portion of the judgment attacked is the minimum 
term. It is undisputed that it is not in excess of the mini¬ 
mum which could be imposed under statute. The only ques- 




8 


tion of appellant is whether the judgment is subject to cor¬ 
rection to conform to the sentence allegedly pronounced. 

Therefore, the following principle applies for a stronger 
reason: 

“Without undertaking to review the authorities in 
this and other courts, we think the principle is estab¬ 
lished that where a court has jurisdiction of the person 
and of the offense, the imposition of a sentence in ex¬ 
cess of what the law permits does not render the legal 
or authorized portion of the sentence void but only 
leaves such portion of the sentence as may be in excess 
open to question and attack. In other words, the sound 
rule is that a sentence is legal so far as it is within the 
provisions of law and the jurisdiction of the court over 
the person and offense, and only void as to the excess 
when such excess is separable, and may be dealt with 
without disturbing the valid portion of the sentence.’’ 

United States v. Pridgeon, 153 TJ.S. 48, 62 (1894); Jones v. 
United States, 80 TJ.S. App. D.C. 109, 151 F.2d 289 (D.C. 
Cir. 1945). 

“An indeterminate sentence is one for the maximum 
period imposed by the court, subject to termination by the 
Parole Board at any time after service of the minimum 
period.” Story v. Rives, 68 App. D.C. 325, 330, 97 F.2d 182 
(D.C. Cir. 1938). A minimum sentence is separable and 
even though imposed without statutory authority will not 
be disturbed where it has been served. United States v. 
Neufield,* 62 F. Supp. 600 (D.D.C. 1945). 

This result is consonant with justice. The situation was 
precipitated by appellant’s own inadvertence, the onus of 
which he attempts to cast on the trial court. Further, service 
of his sentence is now subject to termination in the discre¬ 
tion of the Parole Board, the only end sought in his appeal. 


2 The court held that the Jones case, in reliance on the Pridgeon 
case, had by implication overruled De Benque v. United States, 66 
App. D.C. 36, 85 F.2d 202 (D.C. Cir. 1936). 
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CONCLUSION 

For the foregoing reasons, it is respectfully submitted 
that the judgment below should be affirmed. 

Leo A. Rover 
United States Attorney 

Lewis A. Carroll 
John D. Lane 

Assistant United States Attorneys 
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